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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,   ) 
     ) NO. 43589 
 Plaintiff-Respondent, )  
     ) ADA COUNTY NO. CR 2015-2773 
v.     ) 
     ) 
JIM HOWARD III,   ) APPELLANT'S BRIEF 
     ) 
 Defendant-Appellant. ) 
___________________________) 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 Jim Howard appeals from the denial of his motion for leniency pursuant to Idaho 
Criminal Rule 35 (hereinafter, Rule 35).  Mindful of the requirement that new or 
additional evidence be presented with such a motion, he contends a reduction of his 
sentences would have better serve the goals of sentencing.  As such, he requests this 
Court reduce his sentence as it deems appropriate or, alternatively, remand this case 
for further proceedings on his motion for leniency. 
 
Statement of the Facts & Course of Proceedings 
 The district court explained that Mr. Howard’s struggles appear to be related to 
his mental health issues:  “there’s a reason the parole commission keeps trying to return 
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you to the community because they believe that you can function in the community, but 
the absence of mental-health medications causes its difficulties, and the difficulties it 
causes in your life is violent behavior.”  (Tr., p.38, Ls.17-23.)  When these problems 
arise, Mr. Howard noted that he has also fallen back into alcohol use.  (PSI, p.7.)  He 
has recognized he has a problem with alcohol.  (PSI, p.11.) 
 In this particular case, Mr. Howard’s relapse resulted in him getting into a 
confrontation with the alleged victim, “J.J.,” and her mother.  (See generally PSI, 
pp.3-4.)  The accounts of that confrontation differ in some respects, but are consistent in 
others.  (See PSI, p.5 (Mr. Howard acknowledging the differences, but asserting he was 
giving an accurate account of his memory of the events).)  Defense counsel argued, 
“I think, in my review of the reports and in speaking with Mr. Howard, I think his version 
of events is closer to what happened.”  (Tr., p.35, Ls.2-15.) 
On the night in question, Mr. Howard had been drinking and being loud outside of 
J.J.’s apartment when she and her mother asked him to leave.  (PSI, pp.3-4.)  The 
verbal confrontation then became physical.  (PSI, pp.3-4.)  J.J. recalled Mr. Howard 
being the primary aggressor, while Mr. Howard recalled trying to fend off J.J.’s attempts 
to scratch his face.  (Compare PSI, p.3, with PSI, p.4.)  In any event, J.J.’s head hit a 
nearby wall as the result of Mr. Howard’s actions.  (PSI, pp.3-4.)  Mr. Howard also 
threatened J.J. with a beer bottle before leaving the scene.  (PSI, p.3; Tr., p.22, 
Ls.19-24.)   
Mr. Howard recalled being followed by some unknown persons after he left.  
(PSI, pp.4-5.)  The police reports indicate that a neighbor who had come to help the 
alleged victims had, indeed, followed Mr. Howard.  (PSI, p.27.)  Eventually, a police 
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officer found Mr. Howard and, when he did not stop, tackled him, and when he did, 
Mr. Howard’s head hit the pavement.  (See, e.g., PSI, p.25.)  Mr. Howard stated that he 
was knocked “kind of senseless” (though not unconscious), but he did recall fighting 
with the officer.  (Tr., p.24, L.14 - p.15, L.16.) 
 As a result of those incidents, Mr. Howard was charged with aggravated assault 
against J.J., battery on a law enforcement officer, misdemeanor resisting arrest, and 
misdemeanor battery.  (R., pp.33-35.)  Pursuant to a plea agreement, Mr. Howard 
agreed to plead to the two felony charges and the two misdemeanor charges were 
dismissed.  (Tr., p.12, Ls.20-23; Tr., p.13, Ls.20-21.)  The State also agreed to 
recommend concurrent five-year sentences on each of those two charges, though they 
would be consecutive to the sentence for which Mr. Howard had been on parole at the 
time.  (Tr., p.12, L.22 - p.13, L.4.)  At the sentencing hearing, defense counsel also 
acknowledged that “1 plus 4 is not inappropriate given the facts and his criminal 
history.”  (Tr., p.37, Ls.16-18.)  Mr. Howard expressed his remorse for his behavior, 
acknowledging he deserved some punishment for allowing the situation to get out of 
control.  (PSI, p.5.)  The district court ultimately imposed Mr. Howard’s sentence as 
recommended.  (Tr., p.39, Ls.9-16; R., p.52.) 
 Two months later, Mr. Howard filed a motion for sentence reduction pursuant 
to Rule 35.  (R., p.61.)  The district court denied that motion without a hearing.  
(R., pp.72-74.)  It noted Mr. Howard had not presented any new information with his 
motion.  (R., p.73.)  It also pointed out that defense counsel had recommended the 
ultimately-imposed sentence.  (R., p.74.)  Finally, it explained that the sentence was 
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appropriate as imposed.  (R., p.74.)  Mr. Howard filed a notice of appeal timely from the 









The District Court Abused Its Discretion When It Denied Mr. Howard’s Rule 35 Motion 
 
 A motion to alter an otherwise lawful sentence pursuant to Rule 35 is addressed 
to the sound discretion of the sentencing court, and is essentially a plea for leniency 
which may be granted if the sentence originally imposed was unduly severe.  
State v. Huffman, 144 Idaho 201, 203 (2007).  When petitioning for a sentence 
reduction pursuant to Rule 35, the defendant must show his sentence is excessive in 
light of new or additional information presented to the sentencing court.  Id.  “The criteria 
for examining rulings denying the requested leniency are the same as those applied in 
determining whether the original sentence was reasonable.”  State v. Trent, 125 Idaho 
251, 253 (Ct. App. 1994).   
 Mindful of the fact that no new or additional information was provided with his 
Rule 35 motion, and, based on the information available at sentencing, he joined the 
recommendation for the sentence the district court ultimately imposed (see R., p.74; 
Tr., p.37, Ls.16-18), Mr. Howard nevertheless contends the district court should have 
reduced his sentence because doing so would better serve the goals of sentencing.  
(See R., p.64.) 
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 For example, according to Mr. Howard, his actions on the night in question were 
reactions to aggressive acts taken by other people (such as the alleged victim trying to 
scratch at Mr. Howard’s eyes or the unknown persons following him).  (See PSI, 
pp.4-5.)   According to the Legislature, one factor which indicates leniency may be 
appropriate is that there are “substantial circumstances tending to excuse or justify the 
defendant’s criminal conduct, though failing to establish a defense.”  I.C. § 19-
2521(2)(d).   
To that point, Mr. Howard recognized his version of events was different than the 
alleged victim’s account, but he contended his statement was an honest recounting of 
how he remembered the events of that evening.  (PSI, p.5.)  As defense counsel 
pointed out, it appeared Mr. Howard had some trouble separating the two parts of the 
incident that night.  (Tr., p.21, Ls.15-23.)  To that point, Mr. Howard did hit his head 
when the officer tackled him. (PSI, p.5; see also PSI, p.25.)  Additionally, as defense 
counsel pointed out, Mr. Howard’s history of drug and alcohol use may also have 
impacted his memory.  (Tr., p.36, Ls.12-16.)  However, as defense counsel also pointed 
out, other information in the record supported aspects of Mr. Howard’s account.  
(See Tr., p.35, Ls.2-13 (defense counsel arguing Mr. Howard’s account was the more 
accurate); compare PSI, p.5 (Mr. Howard recounting how he was afraid because people 
were following him); with PSI, p.27 (police report indicating a neighbor, who had come 
out when he heard the alleged victims’ cry for help, had followed Mr. Howard); and PSI, 
p.3 (the alleged victim’s account not mentioning that the neighbor had come to assist).)   
As such, it appears Mr. Howard gave an honest account of his memory of the 
event, and more importantly, recognized he was responsible for letting the situation get 
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out of control and expressed his remorse for the results of his conduct.  (PSI, p.5.)   
Thus, an adequate consideration of the facts in this case shows a more lenient 




Mr. Howard respectfully requests that this Court reduce his sentence as it deems 
appropriate.   
 DATED this 22nd day of March, 2016. 
 
      __________/s/_______________ 
      BRIAN R. DICKSON 
      Deputy State Appellate Public Defender 
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